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Preface

Taxation through litigation is a concept
most will find foreign to their understand-
ing of the American political process. We
are taught in basic American government
courses that taxation is a function of the
legislative branch. Thisis so because taxa-
tion by the judicial or executive branches
of government would be taxation without
representation. It isafundamental principle
of the United States and every state consti-
tution.

Inthispaper, Peter Ferraracallsfor ahalt to
the rapid growth of taxation through litiga-
tion. Of coursethe proponents of the various
state and federal lawsuits seeking recovery
of government expendituresfor health care
and other social services do not describe
what they are doing astaxation. They claim
to be seeking recompense for costs which
government hasborne asaresult of theharm-
ful behavior of others.

Likeamost every other state, Oregonwasa
party to the lawsuit against the tobacco in-
dustry for the recovery of Medicaid costs.
Asaresult of the settlement negotiated with
the industry, Oregon legislators and other
officials now face the task of distributing
the spoils. The good news for the state is
that it has an increase in revenues without
the political consequences of atax increase.
While we might comfort ourselveswith the
thought that the tobacco industry is pay-
ing, thetruth of the matter, as Ferraramakes
clear, isthat smokers (all of whom are tax-
payers) will really pay. If the tobacco
companies have committed an actionable
wrong, it isnot to the state but to the smok-
ers who have been misled by assurances of
safety. There is no small irony in the fact
that those very same smokers must pay the
costs of the states' settlement with the in-
dustry.

To date there has been no judicial verdict
finding the tobacco companies liable for
Medicaid costs. The companies settled be-
cause of theimmense cost of defending the
multiple cases and their assessment of the
risk of losing those cases. The settlement
reflectsajudgment by theindustry that itis
better off with the settlement, but it sets a
bad precedent if understood as an acknow!-
edgment of liability.

No Taxation Through Litigation

Are the people of Oregon or of the nation
better off as aresult of the tobacco settle-
ment? Ferrarademonstratesthat the answer
is surely “no.” The floodgates have been
opened. Alcohol manufacturers are sureto
be named as defendants soon, and the mak-
ersof gunshave already come under attack.
Last winter, PhiladelphiaMayor Edward G.
Rendell called for dozens of cities to file
suit against gun manufacturers. Portland
officials were among the many to consider
taking legal action.

Thereisno end to the other industrieswhose
products and services can be said toimpose
costs on government. But these are costs
which governments have willingly chosen
to assume. Reliance on the tort system to
recover the costs of programs that the
nation’ slegislatures have created in pursuit
of the publicinterest, isafundamental dis-
tortion of the tort system and aviolation of
the principle of therule of law. It isalso a
judicial usurpation of the democratic pro-
Cess.

If tobacco companies, gun manufacturers
and alcohol distributors have been negli-
gent or dishonest in the manufacture or sale
of their products, the tort system provides
remediesfor injured consumers. But the ju-
dicia system should not be used by the
government to recoup the costs of social
programs. Peter Ferrara ably demonstrates
that we are heading down a dangerous path.
The revenues anticipated by Oregon and
other stateswill prove not worth the cost to
our legal system and our democratic prin-
ciples.

Dean James L. Huffman, JD
Northwestern School of Law at Lewis &
Clark College

Introduction

In his State of the Union Addressin Janu-
ary, 1999, President Clinton announced that
“the Justice Department is preparing aliti-
gation plan to take the tobacco companies
to court.” Clinton had ordered the Justice
Department to sue cigarette manufacturers
to recover the alleged costs paid by Medi-
careto treat smoking-related illnesses.

This follows a previous joint suit by the

states against these companies to recover
the alleged smoking-related costs of Med-
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icaid. That suit was settled with the ciga-
rette manufacturers agreeing to pay almost
$250 hillion to the states over the next 25
years.

That settlement effectively imposed a tax
increase on smokers of $250 hillion over
the 25 year period, or about 45 centsapack,
asthe cigarette prices paid by smokers are
the only source of funds to finance these
settlement payments. If the federal Medi-
care suit is successfully pursued, it would
result in another, even greater tax increase.
President Clinton has said his suit would
impose “hundreds of billions” in additional
costs on cigarettes.

These suits are primary examples of adan-
gerous new trend. Asthe strong opposition
of voters to higher taxes has generally
stopped overt, legislated tax increases in
Congress and state legislatures, some are
turning to other, more hidden meansof rais-
ing taxes. Perhaps the most dangerous of
these is taxation through litigation.

Under this approach, federal, state or local
governments will sue an industry for some
general, foreseeable social harm that every-
one knows about. Cars inevitably lead to
accidents; guns are used in crimes; milk,
eggs, cheese and hamburgers cause heart
attacks; beer, wine and al coholic beverages
drunk to excess result in illness and acci-
dents; etc. The government will claim that
the producers of these products must pay
for the costs of such results, even when the
real cause is misuse of the product. Either
through a settlement or a final judgment,
the industry will be forced to pay the gov-
ernment some enormous sum over many
years to compensate for such harmful re-
sults. This amount will then be recovered
from consumers through higher prices, an
effectivetax increase through higher prices
imposed on them by government.

No oneissafefrom thisnew taxation mecha-
nism. Taxes have already begun to be
imposed through this means on smokers. A
number of cities have now sued gun manu-
facturers as well, demanding payment for
the health costs of treating gun injuriesand
for the policing costs needed to deter such
criminal conduct. Thelist of potential vic-
timsisendless, limited only by imagination.
But in each case, it is consumers and work-
ing people that will pay for all of this
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through an effective tax increase.

In this report, we will focus on President
Clinton’s Medicare suit as the clearest and
most immediate example of thistrend. We
will discuss below each of the major rea-
sons why this lawsuit is wrong and should
be stopped. These overwhelming criticisms
apply as well to similar suits that may be
brought against other industries by the fed-
eral, state or local governments. The report
will conclude with adiscussion of solutions
and taxpayer protections that could be en-
acted to stop this new threat.

Taxes are already too high

Smokersaready pay high federal, stateand
even local excise taxes on cigarettes. The
federal excisetax aloneis24 cents per pack.
With the varying state and local taxes, the
total excisetax levy averagesover 50 cents
per pack.

Studies show that these taxes are already
greater than the total costs to government
that can be attributed to smoking. The Food
and Drug Administration in fact has esti-
mated that “smoking creates net external
costs of about $0.33 per pack.”* Indeed, the
FDA hasstated, “the most detailed research
on the issue of whether smokers pay their
own way isthe 1991 study by Manning, et
al., who concluded that there is no net ex-
ternality, because the sum of all
smoking-related externalities is probably
less than the added payments imposed on
smokers through current Federal and state
excise taxes.”

Similarly, researchersfor the Congressional
Research Service have stated:

The financia costs smokers impose
on nonsmokers have been extensively
examined in a 1991 study funded by
the Rand Corp. Updating the study’s
mid-range estimate to 1995 levels
yields a net external cost of smoking
of 33 cents per pack. Since current
federal, state and local taxes are 50
cents per pack or more on average,
the Rand sponsored study suggests
that smokersare already paying more
than their way .2

Moreover, smokers also already pay heavy
payroll taxes over their entire working ca-
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reers and substantial monthly premiumsto
finance Medicare. These payments cover
most of Medicare’ scostsand are not counted
in the above analysis.

Indeed, the government gains from smok-
ing overal, as early deaths from smoking
save the government huge amountsin costs
for Social Security and Medicare. Ina1994
study, now Harvard economist W. Kip
Viscus concluded that “the cost savingsthat
results because of the premature deaths of
smokers through their lower Social Secu-
rity and pension costs will more than
compensate for the added costsimposed by
smokers....On balance there is a net cost
savings to society.”® In fact, a 1997 study
published in The New England Journal of
Medicine found that smoking actually re-
duces total medical spending, because

National Center for Public Policy Research
says, “If President Clinton really believes
thefederal government needsmorerevenue,
he should not look to the poor and middle
classto financeit.”

All taxesat al levelsof government already
constitute 75% of the cost of cigarettes. Out
of what the consumer paysfor a pack, 75%
already goesto federal, state and local gov-
ernmentsfor varioustaxesrather thantothe
cigarette producers. This includes federal
income taxes, state income taxes, federal
payroll taxes, unemployment insurance
taxes, workmen’'s compensation taxes, lo-
cal property taxes, and any local income
taxes. For the delivery truck, the cigarette
producer must pay gas taxes, tire excise
taxes, truck highway use taxes, and heavy
truck excisetaxes. Onthephoneintheciga

“Now, with classic hypocrisy, we're being told that it's

still going to be perfectly acceptable to keep selling these

‘dangerous’ products as long as government can get a

big enough piece of the new tax pie”
— Dan Popeo, President of the Washington Legal Foundation

people who die earlier consume less medi-
cal servicesover their livesthan peoplewho
live longer.

For these reasons, the Congressional Re-
search Service concluded that “all in all,
smoking has apparently brought financial
gain to both the federal and state govern-
ments.” Consequently, there is no
justification for imposing higher taxes to
compensate for the smoking-related costs
of Medicare.

In addition, a tax increase through a gov-
ernment-imposed increasein cigarette prices
would be highly regressive. It would fall
most harshly on lower income peoplefor 2
reasons- they aremorelikely to smoke, and
cigarette costs consume a larger share of
their modest incomes. Over half of current
cigarette tax revenue comes from people
making less than $30,000 per year, and
about athird comes from those making less
than $20,000 per year. Almost all of it, 97%,
comes from people making less than
$75,000. AsAmy Ridenour, President of the
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rette factory, the producer must pay tele-
phone excise taxes.

With huge Medicare- and Medicaid-related
effective tax increases added on, what the
consumer paysfor cigaretteswill be almost
all taxes. The price for apack of cigarettes
could well soar to $4 or $5, with the actual
cost of producing it much less than $1.

This will only stimulate a massive black
market in cigarettes from alternative and
mostly foreign producers. Organized crime
will greatly increase asaresult, with avast
new market and vast new reserves. Asthe
Hispanic Business Roundtable states:

A higher federal tax would further the
significant price differences between
Mexico and the United States - for
example - virtually guaranteeing the
creation of a massive black market
controlled by organized crime, which
would likely be more lax in salesto
youth. Without a doubt, a new black
market trafficking tobacco from
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Mexico would target the Hispanic
community in the southwestern
states, and our youth in particular.*

Thishuge effective tax increase would also
hurt many small farmers, who are already
reeling from the lower demand due to the
state-imposed Medicaid-related tax in-
creases. The expected drop in cigarette
demand from these increases has already
reduced tobacco crop demand by 30-35%.
Unlike most other crops, tobacco can be
grown profitably on small acreage, provid-
ing aviable niche for many small farmers.
Indeed, many small farmers use tobacco as
a profitable economic foundation for an
entire operation diversified into other crops
and livestock. Without the tobacco income,
many of these small farm operationswould
fail aswell. Asseveral membersof Congress
recently wrote to President Clinton, “ Often,

state, and local taxes than they do for food,
clothing, and shelter combined. Taxesasa
percent of the economy are at their highest
level relative to the economy since World
War |, which was the highest level in U.S.
history. Taxes need to be cut, sharply, not
increased further.

Finally, nothing could be more ironic or
hypocritical than for federal and state gov-
ernmentsto be reaping hundreds of billions
from the sale of a product, on the grounds
that the product is so dangerous and harm-
ful to health. As Dan Popeo, President of the
Washington Legal Foundation, haswritten:

Now, with classic hypocrisy, we're
being told that it's till going to be
perfectly acceptable to keep selling
these‘ dangerous’ productsaslong as
government can get a big enough

“What's next? It's hard to say...Unless the courts reject

our approach, we will continue to utilize it to tackle

industry bullies”

—John Coales, Plaintiffs’ attorney in the states’ tobacco lawsuit.

these small tobacco allotments provide the
difference between being able to keep or
having to sell the family farm.”®

Every acre of tobacco growninfact already
raisesover 10 timesasmuchintaxesfor the
government as income for the tobacco
farmer. The federal, state and local excise
taxes alone amount to $19.54 per pound of
tobacco. Yet burley tobacco farmers have
recently averaged $1.88 per pound in price
for their product, and other types of tobacco
have been in the same range. If taxes on
tobacco are massively increased even fur-
ther, it will just drive tobacco and cigarette
production overseas, losing American jobs
and economic growth, with no end effect
on smoking. Asaresult, asthe VirginiaTo-
bacco Growers Association recently wrote,
the federal Medicare suit “will ultimately
and inevitably lead to nothing short of the
total devastation of both the nation’s to-
bacco farmersand the communitiesinwhich
they live.”®

Taxes overal are already far too high. The
average family today pays morein federal,
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piece of the new tax pie. Who's kid-
ding whom? They don’t really want
‘Big Tobacco' or its customersto go
away at al. The new smoking control
scheme is just public policy pag-
eantry.”

Similarly, The Wall Street Journal has de-
nounced “the spectacle of politicians
denouncing cigarettes as a drug while try-
ing to fill their pockets with the drugs
profits.”® Or, as Pat Buchanan put it, “Par-
don the cynicism, but these shakedowns by
government in the name of compassion are
getting to be both transparent and addic-
tive.”®

No legal basis for a suit

During testimony by Attorney General Janet
Reno before the Senate Judiciary Commit-
tee, on April 30, 1997, Senators Kennedy
and Durbin both asked Reno why the fed-
eral government doesn’t fileits own suit to
recover the smoking-related costs of Med-
icaid, Medicare, and other programs. Reno
responded with the results of a Justice De-
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partment study of theissues, saying “What
we have determined wasthat it wasthe states
cause of action and that we needed to work
with the states, that the federal government
does not have an independent cause of ac-
tion.X® Justice Department spokesman Joe
Kirovsky explained the very same day,
“Right now, it would seem we don’'t have
the authority to sue.”**

The Justice Department was quite right. It
has no case. But President Clinton has or-
dered the department to sue anyway.

No statute provides authority for a federal
suit to recover the costs Medicare pays to
treat smoking-related illnesses. The Medi-
care statute says nothing about suing for
recovery of Medicare costs. The Medical
Care Recovery Act provides only that the
government can recover benefitsit has pro-
vided to an injured person if that person
also receives benefitsfrom aprivateinsurer
or recoverscostsfor theinjury fromawrong-
doer. Its purpose is to save the government
from effectively paying a double recovery
to the injured person. It does not provide a
basis for suing anyone who has allegedly
caused the government a cost under Medi-
care through some harm to a Medicare
beneficiary.

Under the common law, the government
couldtry to recover Medicare costsasapri-
vate insurer might. In that case, it would
stand in the shoes of particular Medicare
beneficiaries who were harmed through
smoking and sue in their stead under the
doctrine of “subrogation.” But the govern-
ment would then have the same rights and
be subject to the same defenses asthese in-
dividual beneficiaries themselves would if
they sued.

But as has been shown over and over in suits
by individual s agai nst cigarette companies,
these individuals cannot prevail because
they assumed the risk of smoking. They
clearly knew the dangers of smoking —each
pack of cigarettesitself warns of the danger,
and hasdone sofor over 30 years. Y et, smok-
ers each decided to take the risk anyway.

The government under the current adminis-
tration clearly recognized this principle
when it was threatened with suits for hav-
ing provided free cigarettes to soldiers
before 1974. President Clinton’s former
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Veteran' sAffairs Secretary Jesse Brown dis-
claimed any liability saying it would be
“borderline absurdity” for the government
to be held liable for “veterans personal
choice to engage in conduct damaging to
their health.” Hea so said, “If you chooseto
smoke you are responsible for the conse-
guences of your act.”12

Any attempt by the current administration
to recover in a suit beyond these grounds
would pervert the tort law beyond all rec-
ognition. The government may try to argue
that smoking caused some general estimated
degree of illness among Medicare benefi-
ciaries and that has produced some general
estimated costs. The government would
then have to argue on some new made-up
theory that it should be entitled to recover
these costsresulting from the legal use of a
legal product. It would then have to hold
companies liable for these costs based on
the market share of each, without proof that
each company’ s product caused any particu-
lar share of the harm.

Thissocial theorizing isnot alawsuit. There
would be no proof here of specificharmtoa
specific claimant caused by the wrongful
act of a specific party. Producing and sell-
ing cigarettes for smoking with the health
risks broadly publicized and universally
known is not awrongful act, it is a specifi-
cally permitted activity under government

policy.

If thelaw were set loosefrom finding liability
only for specific harm to a specific claimant
proximately caused by a specific wrongdoer,
thentherewould beno limitson theliabilities
courts could impose. They could effectively
loot any and all property based on some popu-
lar opinion of the day. No property and no
industry would be safe. Thisisnot therule of
law, and a modern economy cannot function
under such aregime.

These types of arguments belong before a
legislature considering whether to impose
aregulation or atax to correct some social
problem, subject to democratic control.
They do not belong in a court asking an
unelected lifetimetenurejudgeto rearrange
society to suit some philosophical perspec-
tive.

Moreover, how could the government ex-
pect to win any such suit when it has so
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directly subsidized and encouraged smok-
ing for so long? The government has
subsidized tobacco farming, reducing the
price of tobacco and cigarettes as a result,
which translatesinto more smoking. By the
very act of covering smoking illnesses un-
der Medicare, the government has again
encouraged smoking, reducing smoking
costs by volunteering to pay the bills of any
resulting illness. Up until 1974, the gov-
ernment even distributed free cigarettesto
soldiers.

Indeed, the government has directly ben-
efited from all this smoking, effectively
taking thelion’ s share of the profitsthrough
its high excise tax on cigarettes. How can
the government expect to recover fundsfor
a practice in which it has effectively par-
ticipated and shared the gains?

In addition, the government assumed the

Department has discussed passing legisa
tion to grant thefederal government specific
authority to recover from the cigarette com-
panies and strip those companies of any
legal defenses.

Such legidation, however, would clearly be
unconstitutional on several grounds. First,
such retroactive legislation would violate
the constitutional requirement for due pro-
cess of law. In Honda Motor Co. v. Oberg,
512 US 415, 430 (1994), the Supreme Court
said, “ abrogation of well-established com-
mon law protections against arbitrary
deprivations of property raises a presump-
tion that its procedures violate the Due
Process Clause.” Similarly, in Landgraf v.
US Film Products, Inc., 511 US 244, 265
(1994), the Supreme Court said, “Elemen-
tary considerations of fairness dictate that
individuals should have an opportunity to
know what the law is and to conform their

“|If the current [tobacco] lawsuit is successful, it will
establish a powerful precedent.... The list of potential

victims is endless, limited only by imagination”

risk of covering smokers under Medicare.
The government cannot claim it did not
know of the health and cost risks of smok-
ing. It has been warning of the health risks
since before Medicarewas adopted in 1965,
and began requiring health warning labels
on cigarette packs the very next year. The
government knew when it adopted Medi-
care that many would get sick due to
smoking and the program would be paying
their health care costs. Yet, the government
went ahead and voluntarily assumed this

risk anyway.

Finally, another compl ete bar to any recov-
ery isthat, asdiscussed above, smokershave
already more than paid their own way
through the excise tax on cigarettes, let
alone their Medicare taxes and premiums.
Through the Medicare lawsuit, the govern-
ment would actually be seeking a double
recovery, if not more.

Unconstitutional claims

The government, in fact, knows that itsle-
gal case is so bad that the Justice
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conduct accordingly.” Clearly, passing alaw
after the fact that declares liability of the
cigarette companies and deprives them of
long established legal defenses cannot be
consistent with the procedural fairness man-
dated by the due process clause.

Indeed, the state of Floridapassed a statute
imposing liability under astate suit on ciga
rette manufacturers for smoking-related
Medicaid costs without the suit having to
name specific individua s harmed and show
specific Medicaid costs they incurred as a
result. In Agency for Health Care Adminis-
tration v. Associated Industries of Florida,
678 So. 2d 1239 (Fla. 1996), the Florida
Supreme Court ruled that these provisions
of the statute violated due process and
struck them down as unconstitutional.

Such retroactive legislation would also vio-
late the Takings Clause, as well as quite
possibly the Bill of Attainder and Ex Post
Facto Clauses. In Eastern Enterprises v.
Apfel, 118 S. Ct. 2131, the Supreme Court
held the Coal Industry Retiree Health Ben-
efits Act an unconstitutional taking because
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it effectively imposed liability on the coal
industry retroactively to pay for illnesses of
retired coal miners. The Court said that such
retroactive laws undermine “confidencein
the Constitutional system.” 118 S. Ct. at
2159.

In addition, if the legislation applied only
to the cigarette industry, it would clearly
violate the Equal Protection Clause. See,
e.g., Yick Wov. Hopkins, 118 US 356. If the
legislation were drafted broadly to apply to
everyone, then it would be a huge menace
threatening to loot every private industry
with no defense allowed.

Even apart from such retroactivelegidation,
a Medicare recovery suit seeking to hold
the cigarette companies liable based only
on broad statistical evidence regarding so-
cial harm and apportioning liability based
only on market share would also be uncon-
stitutional. Article 111 of the Constitution
limitsthe judicial branch to trying specific
cases and controversies. That means pre-
cisely cases involving specific harm to
specific claimants proximately and wrong-
fully caused by a specific product.

InInreFireboard Corp., 893 F.2d 706 (5™
Cir. 1990) the court rejected abroad statis-
tical claim against asbestos manufacturers
similar to the Medicare claim on precisely
these grounds, saying: “the procedures here
called for comprise something other than a
trial within our authority. Itiscalled atrial,
butitisnot.” 897 F.2d at 712.

In Cimino v. Raymark Industries, Inc., 151
F.3d 297 (5" Cir. 1998), the court rejected
another broad based asbestos claim on the
grounds that holding the defendants liable
without proof of specific harm to aspecific
claimant proximately caused by a specific
product would violate the defendant’s 7"
Amendment right to atria by jury. The same
point would apply to the Medicare suit
against the cigarette manufacturers.

Such broad based claims aso deny the de-
fendant due process of law, because they
deny common law defenses, and rights to
challenge aspecific harmto aspecific claim-
ant or whether the harm was proximately
caused by the defendant. See, e.g., National
Union Fire Insurance Co. v. City Savings,
28 F.3d 376, 394 (3d Cir. 1994). Accepting
broad based claims as legally valid would,

No Taxation Through Litigation

indeed, have the same effect as legidation
specifying liability and stripping al de-
fenses and, consequently, would be
unconstitutional on the same grounds.

Subverting democracy

Only Congress has the power to raise fed-
eral taxes. Last year, Congress rejected a
massive tax hike on cigarettes proposed by
the current administration. The Medicare
lawsuit is simply an attempt to go around
Congress and impose this tax increase
through the courts. As Amy Ridenour says,
“By suing tobacco companies, President

Congress. For the strategy appearsto beto
use the threat of highly burdensome and
costly litigation to win a settlement with
the cigarette companies, gaining conces-
sions on taxes and regulation it could not
achieve through Congress. The New York
Times reported on January 21, 1999 that
“lawyersinvolved inthe[Medicarelawsuit]
effort said the aim would be to win conces-
sionsnot included intherecent [Medicaid]
settlements....These would include mea-
sures like federal regulation of cigarettes
and nicotine...under the Food and Drug
Administration,” aswell astax increases.

“In the end, it is consumers and working people who

would pay for all of this, suffering a massive new tax

burden because of taxation through litigation”

Clinton is clearly trying to raise revenue
while bypassing the legislative branch,
whichisreluctant to rai setaxesto the higher
level Clinton prefers.”

If this lawsuit maneuver is allowed to suc-
ceed, it would subvert our democracy and
consgtitutional framework of government. It
would take the power of taxation away from
Congress and, as a result, the democratic
control of the people, giving it instead to
courts with unelected judges, who could
imposetaxes at the unilateral request of the
President. Paul Weyrich saysit best:

[T]heentry of thefederal government
into the lucrative lawsuit business
opens the door to taxation without
representation. Any government ac-
tion that takes money from an
industry isaform of tax. But taxation
by lawsuit bypasses the whole legis-
lative process. In effect, it enablesthe
executive branch to impose a tax by
fiat....Taxation without representa-
tion was one of the fundamental
causes of our rebellion against Great
Britain. Americans should understand
that the precedent established by this
lawsuit will bethe equivalent of King
George' shated Stamp Act.®

Indeed, this lawsuit strategy could even
leave courts out of the equation as well as
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Whenissues such as higher taxesto counter
social harms or FDA jurisdiction and regu-
lation are decided through settlements, the
president is allowed to make law unilater-
aly through intimidation, not democratic
decision making. Congress and the public
are consequently denied the opportunity to
consider all the complexities and interests
involved and come to an acceptable com-
promise through political give and take in
the democratic process. A more complete
perversion of our democratic systemishard
to imagine.

Who's next?

If the Medicare lawsuit is successful, it will
establish a powerful precedent for taxation
through litigation. This precedent would
then be used to impose wide-ranging taxes
on other industries.

Already, inspired by the cigarette industry
precedent, the cities of Chicago and New
Orleans have sued gun manufacturersto re-
cover the public health and safety costs
incurred to treat and prevent injuries caused
by guns in their cities. If successful, such
suitswould end up imposing effective new
taxes on guns by raising their price to fi-
nance the costs of any settlement or
judgment. In effect, harsh restrictions on
private gun ownership by law abiding citi-
zenscould result aswell, al but ending their
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right to self-defense.

But that is just the beginning. Suits against
car manufacturers could add effective new
taxes because of the inevitability and fore-
seeahility of the crashes, injuries, and deaths
that result from use of their product. Some
cars, such as sports utility vehicles, or high
performance cars, could essentially be
banned as aresult.

Other suits could impose new taxes aswell
on beer, wine and other a coholic beverages
because excessive use by some, which will
inevitably happen, produces harmful health
consequences and accidents. Producers of
high fat foods and restaurantsthat serve such
foods could expect suits effectively taxing
their products and services because of the
health consequences of high fat diets. Dairy
farmersbeware.

Thelist of potentia victimsisendless, lim-
ited only by imagination. As Paul Weyrich
writes:

If thefederal government can suethe
tobacco industry, what industry or line
of work is safe from a similar
shakedown or shutdown? Firearms
manufacturersand dealers could well
be next to face amassive Federal |aw-
suit. The same logic that lies behind
the threat against the tobacco indus-
try could be applied to the beef
industry; the liquor, wine, and beer
industries; fast food corporations; the
automobile industry, and many oth-
ers. Thelist of industries that can be
accused of endangering someone’s
health is probably longer than thelist
of thosethat cannot. Will weseeafed-
eral lawsuit shutting down Dunkin
Donuts?4

In the end, it is consumers and working
peoplewho would pay for all of this, suffer-
ing a massive new tax burden because of
taxation through litigation. They may also
lose accessto many useful and valued prod-
ucts.

Theattitude of the perpetrators of these law-
suits is revealed by states’ attorney John
Coales, who recently said:

What's next? It's hard to say. Right
now our plates are full tackling these
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politically powerful and unregulated
industries. But we are interested in
taking a close look at the exorbitant
prices of prescription drugs, for ex-
ample. Unless the courts reject our
approach, we will continue to utilize
it to tackle industry bullies.®

Jonathon Rauch more accurately captured
the approach of Mr. Coales and his col-
leagues in an article in the National
Journal, writing, “They were like a bunch
of bandits lurking on the highways, but us-
ing lawsuitsinstead of revolvers.” 1

Thisiswhy the National Restaurant Asso-
ciation correctly writes, * Thethreat of this
litigation casts a very disturbing shadow
over the entire business community.” Y’ Sev-
eral members of Congress have also written
regarding the Medicare lawsuit:

The simple assertion of suchaclaim,
no matter the motivation, would cre-
ate a troubling precedent that could
be used to threaten the confiscation
of massive fundsfrom any American
industry. Such a confiscation would
allow the Executive branch to levee
“taxes’ on an industry without con-
sulting with Congress.*

TheU.S. Chamber of Commercesimply and
accurately calls the Medicare suit “a gross
misuse of presidential authority.'t

Solutions

This new taxation through litigation must
be stopped. Instead of passing legislation
authorizing the federal suit, as President
Clinton may request, Congress should pass
legislation to stop it and all future taxation
through litigation claims. Suits seeking re-
covery for general social harm proved by
general statistics should be prohibited in
all federal courts. Federal casesmust belim-
ited to specific harm proven to be suffered
by specific individuals. Indeed, Congress
should adopt by statute the common law
rule of liability only for proximate causa-
tion of the harm by the defendant, aswell as
the common law defenses, such as assump-
tion of therisk and contributory negligence.

The states should each adopt these provi-

sionsfor their courts aswell. In addition to
ending taxation through litigation, this
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would effectively solvethetort crisisaswell.

Moreover, Congress should amend the eg-
uity powersof al federal courts specificaly
to remove any power of afedera court to
order atax increase. One of the bedrock prin-
ciples of this nation is no taxation without
representation. Taxes can only be imposed
by the democratically elected representa-
tives of the people. Rep. John Manzullo
(R-NJ) has aready developed such a pro-
posal. The states should each adopt this
provision for their courts aswell.

Conclusion

As Paul Weyrich writes, “The Clinton
Administration’s new threat of a Federal
government lawsuit against the tobacco in-
dustry is much more than an attack on
tobacco. In fact, it is adirect attack on the
liberties of all Americans.”?° Robert Levy
similarly writes:

The Clinton Administration is em-
barked on yet onemoreraid on private
wealth - a bald attempt to fatten the
federal treasure chest without regard
for individual liberty, personal re-
sponsibility, or the rule of law.?

Grover Norquist adds, “This fight is not
about tobacco or teenagers. It is yet again
about spending more money, and consoli-
dating more power and authority in
Washington. It is also a model for future
action.”

Thefederal Medicare suit, and the broader
taxation through litigation it portends, must
be stopped. Such suitswould impose effec-
tive tax increases on working people
through the courts rather than through the
democratic system. Democratic control by
the people in this nation would conse-
guently be subverted, and wewould be back
to taxation without representation. Thereis
no sound legal basisfor such suits, and their
claims are in fact unconstitutional. If not
stopped now, taxation through litigation
will grow and grow, eating up industry after
industry, and ultimately destroying the pros-
perity of the American people.

Congress and the state legislatures can and

should take concrete steps to stop this new
taxation through litigation crusade.

No Taxation Through Litigation
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